CREGON NATURAL DESERT ASSOO ATI ON
| BLA 95-41 Deci ded Gctober 7, 1997

Appeal froma decision of the Dstrict Manager, Vale, Qegon, Dstrict
Gfice, Bureau of Land Managenent, denying a protest to the 1994 Powder
Rver National WId and Scenic R ver Managenent F an and Envi ronnent al
Assessnent. (R 035- 00- 4333- 02.

Afirned.

1. Publ i c Lands: Administration--WId and Scenic R vers
Act

A BLMdecision to approve a wld and scenic river
nmanagenent plan wll be affirned on appeal if the

deci si onnakers consi dered the rel evant factors, and the
decision is supported by the record and is in accord
wth statutory directives. The Board wll not
substitute its judgnent for that of the experts

enpl oyed by the Departnent to anal yze the facts and
nake recommendations in their particular fields of
expertise in the absence of a show ng that the decision
is contrary to the evidence of record or otherw se
arbitrary or capricious.

2. National Environnental Policy Act of 1969: H ndi ng of
No Sgnificant Inpact--WId and Scenic R vers Act

In review ng the adequacy of an EA and a FONS in the
context of a challenge to a river nanagenent plan for a
wld and scenic river, the FONI wll be affirnmed on
appeal if the record shows that a careful review of

envi ronnent al i ssues has been nade, rel evant

envi ronnental concerns have been identified, and the
final determnation is reasonabl e.

APPEARANCES. Marilyn A Heiken, Esq., Portland, Qegon, for Appell ant;
Donald P. Lanton, Esqg., Assistant Regional Solicitor, Portland, Qregon, for
the Bureau of Land Managenent .
(PN ON BY ADM N STRATI VE JUDGE TEHRRY
This case invol ves an appeal fromthe August 30, 1994, Decision of the
Dstrict Manager, Vale, Oegon, Dstrict Gfice, Bureau of Land
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Managenent (BLMV), denying a protest of the April 1994 Decision of the BLM
Baker Resource Area Manager approving the Powder R ver H nal Minagenent

A an (P an)/Ewvironnental Assessnent (EA) and BLMs finding of no
significant inpact (FONS) relating to that Decision.

As related in the EA on page 2, an 11.7-ml e segnent of the Powder
Rver in Oegon between Thief Valley Damand the H ghway 203 bridge has
been desi gnated by Gongress as a Wld and Scenic Rver (VR wth a
"sceni c" classification under the Wid and Scenic Rvers Act (VWBRA or the
Act), 16 US C 88 1271-1287 (1994). The Oegon National Desert
Assaoci ation (Appel lant or ONDA) asserts that BLMis under a statutory duty
pursuant to the VBRA to prepare a nanagenent pl an adequate to protect the
out st andi ng renarkabl e val ues ((RV s) which led to inclusion of the
desi gnated portion of the river inthe VR System 16 US C 88§

1274(d) (1), 1281(a) (1994). Appellant contends that protection of these
values is a statutory priority, wth protection of other uses allowed only
to the extent consistent wth protection of the CR/s. See Satenent of
Reasons (SR at 9, 11. Appellant argues that under the Act, grazing
permts can be allowed to continue only where there i s no i nconsi st ency
bet ween grazing and protection and enhancenent of the GRV/ s, and where
grazing does not substantially interfere wth public use and enj oynent of
river values. (SCRat 12.) Further, the ONDAclains that by failing to
find that grazing is inconsistent wth protection and enhancenent of the
(RV's, the Fan places the grazing permts in an illegal position of
priority over protection and enhancenent of these values. (SCRat 12.)

Appel | ant asserts that the P an inproperly defers decisions concerni ng
grazing and ot her degradi ng uses pending results of nonitoring, despite
evidence that the R/ s are now being degraded. See SCRat 10. Further,
ONDA contends that the specific grazing standards in the PFan are
i nadequate to protect and enhance CRV s related to riparian areas. (SR at
12.) Smlarly, Appellant clains that |ivestock grazing in the Powder
Rver corridor wll degrade prehistoric cultural RV s in the area and t hat
the Han's stated goal of protecting only a representative sanpl e of
prehistoric resources is a clear violation of section 1281(a) of the V&RA

See SCRat 13. Fnally, Appellant contends that there are naj or

i nconsi stencies in the A an objectives, proposed nanagenent actions, and
noni toring standards, resulting in inadequate protection for RV s. (SR
at 15, 16.)

Appel  ant al so argues that the adoption of the Han wth its FONS
violates the National Environnental Policy Act of 1969, as anended, 42
USC 84332(2)(Q (1994), inthat BLMfailed to take a hard | ook at the
envi ronnent al consequences of its Pan. The A an, O\DA contends, includes
an i nadequat e description of the environnental inpacts of each of the
alternatives. Mre specifically, Appellant clains BLMs response to its
protest fails to identify any detailed infornation that coul d i nformthe
deci si onnaker "on the obvious gaps in the river plan' s i nadequat e
description of grazing nanagenent." See SCRat 17.
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In responding to the argunents rai sed by ONDA' BLMsets out the
criteria for VR designation and notes that the VBRA nakes it clear that
livestock use is not inconpatible wth designation as a VR and that in
the present case, ongress intended to grandfather such use. See Answer at
3. Noting that the Gongress specifically permtted "a limted anount of
livestock grazing” wthin areas designated under the Act, BLMal so cited
the 1988 corments of one of the Act's principal supporters, Senator
Hatfi el d:

The act does not attenpt to undo devel opnents whi ch are
already in place, nor does it attenpt to interfere wth
activities which already exist in the designated river area. For
exanpl e, tinber harvesting, mning, agriculture, grazing, and
recreational uses are all grandfathered uses in the act and are
allowed to continue to the extent they are currently practiced.

For exanple, if a rancher has cattle grazing in a desi gnat ed
river corridor - eveninawldriver corridor - that grazing
woul d be allowed to continue. In fact, wth our prograns
desi gned to enhance and restore riparian areas fromovergrazing,
| can envision the day when it woul d be possible for grazing
units to increase wth inproved riparian nanagenent .

See Answer at 5, quoting 134 Gong. Rec. S15243 (Qct. 7, 1988).

In response to Appellant's allegation that the Pan is not
sufficiently conprehensi ve because it did not adequatel y address vari ous
alternatives, BLMurges that the Fan is conprehensive and that the three
alternatives considered effectively address the inpact of |ivestock on the
river. (Answer at 6, 7.) Respondent explains that Alternative 1 woul d
invol ve the nonitoring of the existing grazing use wthin the corridor to
determne and correct adverse effects. See Answer at 6; see also Han at
42. Aternative 2 would elimnate |ivestock grazing in the canyon
corridor, thus involving "the nodification of the existing RPS [ Rangel and
Program Surmary] for the Baker Resource Area and appeal abl e deci si ons under
the Taylor Gazing Act. (43 USC 8§ 315h)." (Answer at 7.) Aternative
3 woul d execute current nmanagenent actions and admnister |ivestock in the
corridor through the inpl enentation of the Alotnent Managenent M an. See
Answer at 7; P an at 44.

In explaining its choice of Alternative 1 as the nost reasonabl e, BLM
states that the careful nonitoring inherent inthis alternative wll ensure
that inpacts on riparian plant comunities are wthin the standards
established inthe Man. See Answer at 7; PFan at 32. Qher elenents of
this alternative include education efforts, recreation use supervision, and
ef fective grazing nanagenent. The BLMexplains that this alternative is
consi stent wth the understandi ng of Gongress "that existing grazing woul d
continue to be permtted wthin a Wid and Scenic Rver corridor unless it
conflicts wth the policies and purposes of the Act." (Answer at 7.)
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Further, Respondent cites to page 25 of the P an, which provides that if
nonitoring indicates that |ivestock grazing is interferingwth RV s,
livestock grazing shall be managed or restricted such that these inpacts
are el i mnated.

Fnally, in response to Appellant's concern that prehistoric and ot her
cultural values are not sufficiently considered, BLMexpl ai ns that the
protection of cultural resources is addressed under all three alternatives
and that both the P an and EA provide for the protection and enhancenent of
cultural resources. See Ex. 1 to Answer. Respondent al so provi ded
Appel lant wth a copy of aletter fromthe Sate Hstoric Preservation
Gficer which concurs wth BLMs selection of Alternative 1.

[1] Uhder the VBRA BLMis required to protect and enhance those

val ues that were responsible for the designation of the rivers and
surroundi ng corridor as conponents of the national VBR System See 16
USC 8§ 1281(a) (1994). A decision by BLMapprovi ng a VER nanagenent pl an
and an associated FONS w | be affirned on appeal if the decision is based
on the consideration of all relevant factors (including an eval uation of
the inpact on C(R/ s wthin the river corridor), is in accord wth statutory
directives, and is supported by the record, absent a show ng by a

preponder ance of the evidence that the factual predicate of the decision is
inerror. See The Seanboaters, 131 |BLA 223 (1994), aff'd, The
Seanboaters v. US Forest Service, No. 95-6251-H) (D Q. Aug. 16, 1996).

Inthis case, the record reflects that BLMcareful |y consi dered the i npact
of grazing on the other inportant val ues and resources wthin the Powder
Rver Ganyon. Wiile the actions identified wthin the Fan do not go as
far as desired by Appellant in restricting grazing wthin the river
corridor, ONDA has not established that the A an and its approved actions
wthin Aternative 1 are not reasonably cal cul ated to protect those
environnental , cultural, and related val ues in accordance with statutory
requi renents. A though this Board possesses de novo review authority, as a
general rule we wll not substitute our judgnent for that of experts wthin
t he Departnent who have nade recommendations within their particul ar areas
of expertise, absent a showng that the decision is contrary to the
evi dence of record or otherw se arbitrary or capricious. Deschutes R ver
Landowners Gommittee, 136 | BLA 105, 110 (1996); see Eason Q| ., 24 IBLA
221, 225 (1976). Nb such show ng has been nade wth respect to the EA or
Fanin this case.

[2] Wth respect to Appellant's claimthat the EA and the FONS
predi cated thereon were inadequate, we find that the inpacts of each of the
considered alternatives were carefully reviened in the EA For exanple, it
was noted in the EAfor Aternative 1 that BLMwould "[njai ntai n and
enhance wet neadows, seeps and bogs wthin the corridor[, c]ontinue
riparian surveys[, and p]lant shrubs where needed to enhance ri parian and
fisheries habitat." See Man/EAat 42. Smlarly, the EA stated wth
respect to livestock grazi ng managenent that BLMw | "[e]val uate existing
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grazing systens wthin the corridor,” and that "[s]houl d nonitoring
identify areas of riparian degradation, gap fencing and/or seasons of use
nay be designed through the devel opnent of grazing plans.” See Han/EA at
42,

Wth regard to fish and wldlife nanagenent, BLMw || "[d]evel op
grazing systens that enhance habitat for fisheries[, and d]evel op and
inplenent Widlife Habitat Al an consistent wth this river nanagenent
plan.” Further, the "Pan may include shrub and tree planting, fencing,
prescribed burn and streamstructures.” See Pan/EA at 41. Mreover, wth
respect to cultural resources, the P an provides that "[r]ecreation use and
Iivestock grazing woul d be managed or restricted to reduce i npacts on
historical or archaeol ogi cal resources by signing and fenci ng where danage
to sites is occurring. Livestock grazing woul d be nanaged to reduce
i npacts on archaeol ogical sites fromtranpling, inpacts woul d be
mtigated." 1d.

This Board has previously had occasion to review the adequacy of a
FONS in the context of a challenge to a river nmanagenent plan for a VR
holding that a FONS w il be affirned on appeal if the record shows that a
careful review of environnental issues has been nade, rel evant
envi ronnental i ssues have been identified, and the final determnationis
reasonable. National OQganization for Rver Sports, 138 | BLA 358, 364
(1997); The Seanboaters, supra, at 228. V¢ determine that Appel | ant has
failed to carry the burden of showng error inthe FONS in this case wth
respect to a course of action which is designed to reduce the adverse
i npacts of grazing wthin the Powder R ver corridor.

To the extent Appel | ant has rai sed not specifically addressed herein,
t hey have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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